
STATUS  OF  PENDING  EN  BANC  CASES 
Today’s Date: October 3, 2005

This report is provided for case identification and background information only
and does not reflect the views of the court.  When a case is heard or reheard en
banc, the en banc court assumes jurisdiction over the entire case, see 28 U.S.C. §
46(c), regardless of the issue or issues that may have caused any member of the
Court to vote to hear the case en banc.  Summerlin v. Stewart, 309 F.3d 1193 (9th
Cir. 2002)

United States v. Lynch, 02-30216
Three-Judge Panel Opinion: 367 F.3d 1148 (9th Cir. 2004)
Order Taking Case En Banc: 2005 WL 2386751 (9th Cir. September 23, 2005)
Date of Order Taking Case En Banc: September 23, 2005
Status: Not yet calendared 
Members of En Banc Court: Not yet available
Subject Matter: Appeal of a conviction and sentence for violation of the Hobbs
Act and for using or carrying a firearm during the commission of a crime of
violence.
Holding:  Not yet decided.

Morales-Izquierdo v. Gonzales, 03-70674
Three-Judge Panel Opinion: 388 F.3d 1299 (9th Cir. 2004)
Order Taking Case En Banc: 2005 WL 2233278 (9th Cir. September 12, 2005)
Date of Order Taking Case En Banc: September 12, 2005
Status: Not yet calendared 
Members of En Banc Court: Not yet available
Subject Matter: Petition for review challenging reinstatement of prior deportation
order under 8 C.F.R. § 241.8, the Attorney General's amended reinstatement
procedure, as ultra vires to Immigration and Naturalization Act § 240(a). 
Holding:  Not yet decided.

Buckley v. Terhune, 03-55045
Three-Judge Panel Opinion: 397 F.3d 1149 (9th Cir. 2005)
Order Taking Case En Banc: 418 F.3d 1003 (9th Cir. 2005)
Date of Order Taking Case En Banc: August 2, 2005
Status: Argued and submitted September 27, 2005.
Members of En Banc Court: Mary M. Schroeder, Stephen R. Reinhardt, Alex



Kozinski, M.M. McKeown, Kim M. Wardlaw, Raymond C. Fisher, Richard A.
Paez, Marsha S. Berzon, Richard C. Tallman, Jay S. Bybee, Consuelo M. Callahan
Subject Matter: Appeal of district court’s grant of a 28 U.S.C. § 2254 habeas
corpus petition on petitioner’s claim that his sentence breached his plea
agreement.
Holding:  Not yet decided.

United States v. Gourde, 03-30262
Three-Judge Panel Opinion: 382 F.3d 1003 (9th Cir. 2004)
Order Taking Case En Banc: 416 F.3d 961 (9th Cir. 2005)
Date of Order Taking Case En Banc: July 14, 2005
Status: Argued and submitted September 27, 2005.
Members of En Banc Court: Mary M. Schroeder, Stephen R. Reinhardt, Melvin
Brunetti, Diarmuid F. O'Scannlain, Pamela A. Rymer, Andrew J. Kleinfeld, Sidney
R. Thomas, M.M. McKeown, Ronald M. Gould, Consuelo M.Callahan, Carlos T.
Bea 
Subject Matter: Appeal of district court’s denial of a motion to suppress images
seized from the defendant’s computer following which he entered a conditional
guilty plea to possession of visual depictions of minors engaged in sexually
explicit conduct.
Holding:  Not yet decided.

Nagrampa v. MailCoups, Inc., 03-15955
Three-Judge Panel Opinion: 401 F.3d 1024 (9th Cir. 2005)
Order Taking Case En Banc: 413 F.3d 1024 (9th Cir. 2005)
Date of Order Taking Case En Banc: June 28, 2005
Status: Argued and submitted September 27, 2005.
Members of En Banc Court: Mary M. Schroeder, Stephen R. Reinhardt, Alex
Kozinski, Diarmuid F. O'Scannlain, Sidney R. Thomas, Susan P. Graber, Kim M.
Wardlaw, Raymond C. Fisher, Ronald M. Gould, Richard C. Tallman, Richard R.
Clifton 
Subject Matter: Appeal of district court’s dismissal of a diversity action as barred
by the arbitration clause in the parties’ franchise agreement.
Holding:  Not yet decided.

Jespersen v. Harrah's Operating Company, 03-15045
Three-Judge Panel Opinion: 392 F.3d 1076 (9th Cir. 2004)
Order Taking Case En Banc: 409 F.3d 1061 (9th Cir. 2005)
Date of Order Taking Case En Banc: May 13, 2005



Status: Argued and submitted June 22, 2005 
Members of En Banc Court: Mary M. Schroeder, Harry Pregerson, Alex
Kozinski, Pamela A. Rymer, Barry G. Silverman, Susan P. Graber, William A.
Fletcher, Richard C. Tallman, Richard R. Clifton, Consuelo M. Callahan, Carlos
T. Bea    
Subject Matter: Appeal of summary judgment in favor of Harrah’s Operating
Company, Inc. in bartender’s action alleging she was terminated from her position
at Harrah’s Casino due to sex discrimination in violation of Title VII. 
Holding:  Not yet decided.

Smith v. Salish Kootenai College, 03-35306
Three-Judge Panel Opinion: 378 F.3d 1048 (9th Cir. 2004)
Order Taking Case En Banc: 407 F.3d 1267 (9th Cir. 2005)
Date of Order Taking Case En Banc: May 13, 2005
Status: Argued and submitted June 23, 2005
Members of En Banc Court: Mary M. Schroeder, Pamela A. Rymer, Michael D.
Hawkins, Barry G. Silverman, Susan P. Graber, Ronald M. Gould, Richard A.
Paez, Marsha S. Berzon, Richard R. Clifton, Jay S. Bybee, Consuelo M. Callahan
Subject Matter: Appeal of dismissal for lack of jurisdiction of diversity action
against Salish Kootenai College alleging negligence, strict liability, and spoliation
of evidence 
Holding:  Not yet decided

Motley v. Parks, 02-56648
Three-Judge Panel Opinion: 383 F.3d 1058 (9th Cir. 2004)
Order Taking Case En Banc: 401 F.3d 1030 (9th Cir. 2005)
Date of Order Taking Case En Banc:  March 21, 2005
Status: Argued and submitted June 23, 2005; supplemental briefing ordered
Members of En Banc Court: Mary M. Schroeder, Betty Fletcher, Harry
Pregerson, Stephen R. Reinhardt, Alex Kozinski, Andrew J. Kleinfeld, Barry G.
Silverman, Susan P. Graber, M.M. McKeown, Richard A. Paez, Jay S. Bybee
Subject Matter:   Appeal of summary judgment in favor of law enforcement
personnel, in plaintiff’s 42 U.S.C. § 1983 action alleging that defendants’ parole
searches violate the Fourth Amendment
Holding:  Not yet decided

Membreno v. Gonzales, 03-71214
Three-Judge Panel Opinion: 385 F.3d 1245 (9th Cir. 2004)



Order Taking Case En Banc: 400 F.3d 744 (9th Cir. 2005)
Date of Order Taking Case En Banc:  March 8, 2005
Status: Argued and submitted June 21, 2005
Members of En Banc Court: Mary M. Schroeder, Harry Pregerson, Stephen R.
Reinhardt, Andrew J. Kleinfeld, M.M. McKeown, Ronald M. Gould, Richard A.
Paez, Richard C. Tallman, Johnnie B. Rawlinson, Jay S. Bybee, Carlos T. Bea
Subject Matter: Petition for review from the denial of a motion to reopen
immigration proceedings.
Holding:  Not yet decided

Abebe v. Gonzales, 02-72390
Three-Judge Panel Opinion: 379 F.3d 755 (9th Cir. 2004)
Order Taking Case En Banc: 400 F.3d 690 (9th Cir. 2005)
Date of Order Taking Case En Banc:  March 3, 2005
Status: Argued and submitted June 21, 2005
Members of En Banc Court: Mary M. Schroeder, Alex Kozinski, Pamela A.
Rymer, Sidney R. Thomas, William A. Fletcher, Richard A. Paez, Marsha S.
Berzon, Richard C. Tallman, Richard R. Clifton, Jay S. Bybee, Consuelo M.
Callahan
Subject Matter: Petition for review by natives and citizens of Ethiopia from the
denial of asylum and withholding of removal.
Holding:  Not yet decided

Summerlin v. Schriro [formerly, Stewart], 98-99002
Three-Judge Panel Opinion: 267 F.3d 926 (9th Cir. 2001), opinion withdrawn
by 281 F.3d 836 (9th Cir. 2002)
Order For Oral Argument to be Reheard En Banc: 2005 WL    (9th Cir.
February 11, 2005)
Status:  Original en banc opinion, 341 F.3d 1082 (9th Cir. 2003), affirmed the
district court’s denial of habeas petition as to the murder conviction, and reversed
denial of the petition as to the capital sentence.  The Supreme Court reversed and
remanded, 124 S.Ct. 2519 (2004).

Argued and submitted March 22, 2005 
Date of Original En Banc Opinion: September 2, 2003
Members of En Banc Court:  Mary M. Schroeder, Harry Pregerson, Stephen R.
Reinhardt, Diarmuid F. O'Scannlain, Michael D. Hawkins, Sidney R. Thomas,
M.M. McKeown, Kim M. Wardlaw, William A. Fletcher, Raymond C. Fisher,
Johnnie B. Rawlinson



Subject Matter:  Death penalty habeas corpus appeal. 
Holding: Not yet decided.

Landrigan v. Schriro, 00-99011
Three-Judge Panel Opinion: 272 F.3d 1221 (9th Cir. 2004)
Order Taking Case En Banc: 397 F.3d 1235 (9th Cir. 2005)
Date of Order Taking Case En Banc:  February 14, 2005
Status: Argued and submitted March 24, 2005.  Submission withdrawn pending
the en banc disposition of Summerlin v. Schriro, 98-99002.  The court granted a
limited remand to the district court for the purpose of considering appellant’s
motion for an order allowing a contact visit.
Members of En Banc Court:  Mary M. Schroeder, Harry Pregerson, Stephen R.
Reinhardt, Alex Kozinski, Michael D. Hawkins, Kim M. Wardlaw, William A.
Fletcher, Marsha S. Berzon, Richard R. Clifton, Consuelo M. Callahan, Carlos T.
Bea       
Subject Matter: Death penalty habeas corpus appeal.  
Holding:  Not yet decided

Yahoo! Inc. v. La Ligue Contre Le Racisme Et L'Antisemitisme , 01-17424
Three-Judge Panel Opinion: 379 F.3d 1120 (9th Cir. 2004)
Order Taking Case En Banc: 399 F.3d 1010 (9th Cir. 2005)
Date of Order Taking Case En Banc:  February 10, 2005
Status:   Argued and submitted March 24, 2005                 
Members of En Banc Court: Mary M. Schroeder, Warren J. Ferguson, Diarmuid
F. O'Scannlain, Michael D. Hawkins, A.W. Tashima, William A. Fletcher,
Raymond C. Fisher, Ronald M. Gould, Richard A. Paez, Richard R. Clifton,
Carlos T. Bea   
Subject Matter: Whether the federal district court has personal jurisdiction over
defendants, French organizations in an action brought by Yahoo! seeking a
declaratory judgment that orders issued by a French court were unenforceable. 
Whether the exercise of personal jurisdiction requires wrongful conduct by the
defendant and whether the Supreme Court’s “express aiming” test may be met by a
defendant’s intentional targeting of actions at plaintiff in the forum state.
Holding:  Not yet decided

Parents Involved v. Seattle School District, 01-35450
Three-Judge Panel Opinion: 377 F.3d 949 (9th Cir. 2004)
Order Taking Case En Banc: 395 F.3d 1168 (9th Cir. 2005)



Date of Order Taking Case En Banc:  February 1, 2005
Status: Argued and submitted June 21, 2005 
Members of En Banc Court: Mary M. Schroeder, Harry Pregerson, Alex
Kozinski, Andrew J. Kleinfeld, Michael D. Hawkins, William A. Fletcher,
Raymond C. Fisher, Richard C. Tallman, Johnnie B. Rawlinson, Consuelo M.
Callahan, Carlos T. Bea
Subject Matter: Does the Seattle School District’s high school assignment plan
and its use of a racial integration tiebreaker violate the Washington Civil Rights
Act, the Equal Protection Clause and Title VI?
Holding:  Not yet decided

Diaz v. Parks, 02-56818
Three-Judge Panel Opinion: 380 F.3d 480 (9th Cir. 2004)
Order Taking Case En Banc: 389 F.3d 869 (9th Cir. 2004)
Date of Order Taking Case En Banc: November 18, 2004
Status: Reversed and remanded the district court’s dismissal of plaintiff’s claim
under the Racketeer Influenced and Corrupt Organizations Act (“RICO”).
En Banc Order: 420 F.3d 897 (9th Cir. 2005) 
Date of En Banc Order:  August 16, 2005
Members of En Banc Court: Mary M. Schroeder, Stephen R. Reinhardt, Alex
Kozinski, Andrew J. Kleinfeld, Sidney R. Thomas, Kim M. Wardlaw, William A.
Fletcher, Ronald M. Gould, Marsha S. Berzon, Jay S. Bybee, Consuelo M.
Callahan         
Subject Matter:  Is an injury to an arrestee's ability to earn a living that resulted
from prosecution an  injury to his business or property which is actionable under
RICO?
Holding:  Because plaintiff alleged harm from false imprisonment that amounted
to intentional interference with contract and interference with prospective business
relations, which are torts under California law, he alleged a harm to a property
interest valid under state law, and therefore had standing to pursue his RICO
claim. 

Thomas v. Ashcroft, 02-71656
Three-Judge Panel Opinion: 359 F.3d 1169 (9th Cir. 2002)
Order Taking Case En Banc: 382 F.3d 1154 (9th Cir. 2004)
Date of Order Taking Case En Banc: September 3, 2004
Status: Granted petition for review of the Board of Immigration Appeals’ denial
of asylum and withholding of removal; remanded for the BIA to determine



whether petitioners are eligible for asylum.
En Banc Order: 409 F.3d 1177 (9th Cir. 2005)
Date of En Banc Order: June 3, 2005
Members of En Banc Court: Mary M. Schroeder, Stephen R. Reinhardt,
Diarmuid F. O'Scannlain, Pamela A. Rymer, Andrew J. Kleinfeld, Michael D.
Hawkins, Barry G. Silverman, Susan P. Graber, Kim M. Wardlaw, Richard A.
Paez, Carlos T. Bea   
Subject Matter:   Whether a family may constitute a “particular social group” for
purposes of asylum or withholding of removal.  Supplemental briefing to address
the following questions: May a family constitute a 'particular social group' within
the meaning of U.S.C. § 1101(a)(42)(A)?  If a family can be a particular social
group, were the petitioners for asylum in this case persecuted on account of their
membership in their family?  
Holding: Membership in a family may constitute membership in a particular
social group for purposes of the refugee statutes.  

Barapind v. Enomoto, 02-16944
Three-Judge Panel Opinion: 360 F.3d 1061 (9th Cir. 2004)
Order Taking Case En Banc: 391 F.3d 867 (9th Cir. 2004)
Date of Order Taking Case En Banc: August 23, 2004
Status: Affirmed in part and reversed in part district court’s denial of a habeas
petition challenging the certification of India’s request to extradite petitioner. 
Mandate issued May 12, 2005.  Supreme Court granted application for an
extension of time to file a petition for a writ of certiorari.
En Banc Order: 400 F.3d 744 (9th Cir. 2005)
Date of En Banc Order: March 9, 2005
Members of En Banc Court: Mary M. Schroeder, Alex Kozinski, Pamela A.
Rymer, Andrew J. Kleinfeld, Michael D. Hawkins, Sidney R. Thomas, Susan P.
Graber, William A. Fletcher, Richard C. Tallman, Johnnie B. Rawlinson,
Consuelo M. Callahan
Subject Matter:   Whether the "political offense" exception to extradition applies
to a member of the All India Sikh Student Federation charged with the multiple
murders of government agents in India.
Holding:  For a crime to be a non-extraditable political offense under the
extradition treaty with India, there must be an uprising or other violent political
disturbance, and the offense must be incidental to, in the course of, or in
furtherance of the uprising.  The extradition court erred in finding that it was not
bound by this court’s holding in Quinn v. Robinson, 783 F.2d 776 (9th Cir. 1986).  
The extradition court did not err in finding that a murder charge was not political



where the petitioner failed to submit evidence to explain the motive for the
murder. 

Silvers v. Sony Pictures, 01-56069
Three-Judge Panel Opinion: 330 F.3d 1204 (9th Cir. 2003)
Order Taking Case En Banc: 370 F.3d 1252 (9th Cir. 2004)
Date of Order Taking Case En Banc: June 9, 2004
Status: Reversed district court’s denial of motion to dismiss copyright
infringement claim for lack of standing
En Banc Order: 402 F.3d 881 (9th Cir. 2005)
Date of En Banc Order: March 25, 2005
Members of En Banc Court: Mary M. Schroeder, Stephen R. Reinhardt, Pamela
A. Rymer, Andrew J. Kleinfeld, Susan P. Graber, Kim M. Wardlaw, Raymond C.
Fisher, Ronald M. Gould, Richard A. Paez, Marsha S. Berzon, Carlos T. Bea 
Subject Matter:   Under section 501(b) of the 1976 Copyright Act, 17 U.S.C. §
501(b), is only the present owner of an exclusive right under a copyright entitled
to sue for infringement?  May a party possessing only an assignment of an accrued
copyright-infringement claim sue for infringement?
Holding: Under § 501(b), a plaintiff must have a legal or beneficial interest in at
least one of the exclusive rights described in section 106 of the Act in order to sue
for infringement.

Lombardo v. Warner, 02-35269
Three-Judge Panel Opinion: 353 F.3d 774 (9th Cir. 2003)
Order Taking Case En Banc: 371 F.3d 538 (9th Cir. 2004)
Date of Order Taking Case En Banc: June 4, 2004
Status: Argued and submitted October 12, 2004.  En banc court certified two
questions to the Oregon Supreme Court.  Submission of the case for decision is
vacated and deferred pending the Oregon Supreme Court's final response to this
certification order and that court's decision in the Outdoor Media Dimensions
cases. 
Members of En Banc Court: Mary M. Schroeder, Warren J. Ferguson, Andrew J.
Kleinfeld, A.W. Tashima, Sidney R. Thomas, M.M. McKeown, Kim M. Wardlaw,
Raymond C. Fisher, Marsha S. Berzon, Richard R. Clifton, Jay S. Bybee 
Subject Matter:   Are highway billboard provisions of the Oregon Motorist
Information Act ("OMIA") unconstitutional as a content-based regulation that
favors commercial over non-commercial speech, or because the OMIA vests
unbridled discretion in state officials and lacks necessary procedural safeguards?

The en banc court certified to the Oregon Supreme Court the following



questions:  1. What is the meaning of the phrase “for good cause shown” as it
appears in § 377.735(2)?  2. Does Oregon law supply any time limitations on the
Department of Transportation acting on application for a variance under §
377.735(2)? 
Holding:  Not yet decided 

Skokomish Indian Tribe v. Tacoma Public Utility, 01-35028 / 01-35845
Three-Judge Panel Opinion: 332 F.3d 551 (9th Cir. 2003) 
Order Taking Case En Banc: 358 F.3d 1180 (9th Cir. 2004)
Date of Order Taking Case En Banc: February 23, 2004
Status: Order and amended opinion filed: affirmed in part and transferred to the
Court of Federal Claims in part.  Motion to stay the mandate granted.  
En Banc Order: 401 F.3d 979 (9th Cir. 2005)
Date of En Banc Order: March 9, 2005
Date of Amended Opinion: June 3, 2005
Members of En Banc Court: Mary M. Schroeder, Harry Pregerson, Alex
Kozinski, Pamela A. Rymer, Susan P. Graber, Ronald M. Gould, Richard A. Paez,
Marsha S. Berzon, Johnnie B. Rawlinson, Jay S. Bybee, Consuelo M. Callahan 
Subject Matter:   Whether the Skokomish Indian Tribe’s treaty-based claims
relating to the construction and operation of the Cushman Hydroelectric Project
constituted a collateral attack on a licensing order issued by the Federal Energy
Regulatory Commission.  Whether the Tribe should be able to sue for damages for
trespass caused by the construction and continued operation of the Project.
Holding: The Tribe’s treaty violations claims against the United States were not
properly brought under the Federal Tort Claims Act.  No basis for implying a right
of action for damages for treaty-based claims against the City of Tacoma and
public utilities.  The Tribe may not assert treaty-based fishing rights under 42
U.S.C. § 1983

Cooper v. Woodford, 04-70578
Three-Judge Panel Opinion: 357 F.3d 1019 (9th Cir. 2004)
Order Taking Case En Banc: 357 F.3d 1054 (9th Cir. 2004)
Date of Order Taking Case En Banc:  February 9, 2004
Status: Granted capital prisoner’s application to file a second or successive
application for habeas corpus in the district court; ordered execution stayed
pending result of the application.  Mandate issued March 2, 2004.  Received
notice of petition for certiorari filed with Supreme Court.
En Banc Order: 358 F.3d 1117 (9th Cir. 2004)
Date of En Banc Order: February 9, 2004



Members of En Banc Court: Mary M. Schroeder, Alex Kozinski, A.W. Tashima,
Barry G. Silverman, Susan P. Graber,  Kim M. Wardlaw, William A. Fletcher,
Raymond C. Fisher, Richard C. Tallman, Johnnie B. Rawlinson, Jay S. Bybee
Subject Matter:   Whether Cooper should be permitted to file a second or
successive petition for a writ of habeas corpus in the district court. 
Holding: Cooper is entitled to file a second or successive application, because he
made a prima facie case of success on the merits of his claim that it is more likely
than not that no reasonable fact finder would have found him guilty.

United States v. Hovsepian, 99-50041 / 99-56922 / 00-55320 / 01-55247
Three-Judge Panel Opinion: 307 F.3d 922 (9th Cir. 2002)
Order Taking Case En Banc: 326 F.3d 1041 (9th Cir. 2003)
Date of Order Taking Case En Banc: April 7, 2003 
First En Banc Opinion: 359 F.3d 1144 (9th Cir. 2004)
Date of First En Banc Opinion: March 2, 2004
Date of Second En Banc Opinion: September 6, 2005
Second En Banc Opinion:   2005 WL 2127299 (9th Cir. September 6, 2005)
Status: Affirmed district court’s ratification of its administration of oath of
allegiance and the swearing in of appellees as United States citizens.  First en banc
opinion reversed the district court’s orders and remanded for further proceedings
limited to reconsideration of the applicants’ eligibility for naturalization.  Mandate
was issued June 4, 2004 and recalled April 18, 2005.  Mandate issued September
28, 2005.
Members of En Banc Court: Mary M. Schroeder, Dorothy W. Nelson, Andrew J.
Kleinfeld, Michael D. Hawkins, Sidney R. Thomas, Susan P. Graber, M.M.
McKeown, Ronald M. Gould, Richard A. Paez, Marsha S. Berzon, Richard R.
Clifton
Issue(s):   These actions relate to the government’s prosecution of Viken
Hovsepian, Viken Yacoubian and Karnig Sarkissian for conspiring to blow up the
Turkish embassy in Philadelphia, and the government's efforts to deport them.
Potential issues may include whether the district court erred: (a) in requiring the
Immigration and Naturalization Service to grant Hovsepian's and Yacoubian's
applications for naturalization; (b) in granting Hovsepian’s motion to re-sentence
him under the Federal Youth Corrections Act (“FYCA”); and (c) in rendering
Hovsepian’s and Yacoubian’s conviction records inaccessible for any purpose
other than when necessary to a bona fide criminal investigation.
Holding:  Whether a person has the subjective intent to deceive in order to obtain
immigration benefits is a question of fact. The district court did not clearly err in
concluding that appellees possess good moral character consistent with 8 U.S.C.



§§ 1101 and 1427(a), or that appellees did not intentionally provide false
testimony.


